IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11
KAISER GROUP INTERNATIONAL, Case Nos. 00-2263 (MFW)

Debtors. (Jointly Administered Under

)
)
)
INC., et al., ) through 00-2301 (MEFW)
)
)
) Case No. 00-2263 (MFW))

OPINION'

Before the Court is a motion for eclass certification of a
proof of ¢laim filed by James D. Pippin (“the Claimant”). Kaiser
Group International, Inc. (“Kaiger”) and certain of its direct
and indirect subsidiaries (collectively “the Debtors”) objected
to certification of the class proof of claim. Pursuant to
Federal Rule of Civil Procedure 23(a) and (b) azs made applicable
by Bankruptey Rules 7023 and 9014, and for the reasons set forth

below, we grant the motion to certify the class.

T. FACTUAL BACKGROUND

On June ¢, 2000, the Debtors filed veluntary petitiong under
chapter 11. The Debtors’ Second Amended Plan of Recrganization
waz confirmed by Order dated December 5, 2000.

On August 1, 2000, the Claimant filed a precf of claim in

the amount of &7,943,196.70 for a class of claimants comprised of

! This Opinion constitutes the findings of fact and
conclusiong of law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052, which is made applicable to contesgted
matters by Federal Rule of Bankruptcy FProcedure 2014,



47 shareholders that had received Kaiser stock in exchange for

shares held in ICT Spectrum Constructeors, Inc. (“Spectrum’),
pursuant to an Agreement and Plan of Merger dated February 5,
1598 (*the Merger Agreement”}. The class claim is based on a
guit filed by the Claimant on March 24, 1999, in Idaho against
Kaiser, its subsidiary and certain Kaiser officers alleging
violation of the federal securities laws with respect to the
Spectrum merger.

On September 27, 2000, the Debtors filed their Fifth Omnibus
Objection to Duplicated Claims, Litigation Claims, No Amount Owed
Claims and Migclassified Claims (“the Objection”) by which the

Debtors sought, inter alia, to reclassify the ICT Shareholders’

claims, including the Claimant’s c¢lass c¢laim. On February 15,
2001, the Debtorzs filed a brief in support of their Objectiocon to
the ICT Shareholders’ claims, asserting those claims must be
gubordinated pursuant to gection 510(b). On March 16, 2001, a
hearing was held and on April 11, 2001, we issued an Opinion in
favor of the Debtorsg, subordinating all ICT Shareholders’ claims,
including the Claimant’s class claim.

On July 11, 2001, the Debtors cobjected to the class claim on
the basgis that the Claimant is not an authorized represgentative
of the clazss. (Declaration of Counsel in Support of Class
Certification dated September 28, 2001, Exh. C.) ©On

September 25, 2001, the Idaho Court certified the class against



all defendants except the Debtors (the automatic stay having

stayed that action against the Debtors}. On September 28, 2001,
the Claimant filed a motion to certify the class ¢laim. On
October 8, 2001, the Debtors objected to that moticn and a

hearing was held on October 24, 2001.

ITI. JURISDICTION

This Court hasg jurisdiction pursuant te 28 U.5.C. § 1334.
Thiz i2 a core proceeding under 28 U.S.C. § 157(b) (2) (&), (B} and

(O).

ITI1I, DISCUSSTION

A, Clags Actions _in Bankruptoy

The vast majority of courts conclude that class proofs of
claim are permissible in a bankruptcy proceeding.® See, e.9.,

Reid v. White Motor Corp., 886 F.2d 1462, 1465 (6th Cir. 1989);

In re Charter Co., 876 F,2d 8&6, 873 (11th Cir. 128%); In re

American Reserve Corp., 840 F.2d 487, 493 {7th Cir. 1%88); Io re
Zenith Laboratories, Inc., 104 B.R. 659, €62 n.2 (D.N.J. 1989);

? Under the former Bankruptcy Act the Third Circuit had
held that a class proof of claim was not appropriate in a
reorganization case. See SEC v. Aberdeen Sec. Co., 480 F.2d
1121, 1128 (34 Cir. 1972). However, it has acknowledged that
classes are now regularly certified under the Bankruptcy Code.
See, =.g., In re Whittaker, 882 F.2d 791, 793 n.1l (3d Cir. 1989)
(declining to review certification of class c¢laim by lower
court) .




In re Chateaugqay Corp., 104 B.R. &2&, 29 (5.D.N.Y. 1289); In re

Firgt Interreqgional Equity Corp., 227 B.R. 358, 366 (Bankr.

D.N.J. 1898); In re Woodward & Lothrop Heoldings, Inc., 205 B.R,

365, 370 (Bankr. 8.D.N.¥. 193%7); In re Sacred Heart Hosp. of

Norristown, 177 B.R. 16, 22 (Bankr. E.D. Pa., 195%5). But see

Kahler v. Firstplus Fin., Inc. (In re Firstplus Fin., Inec.), 248

B.R. 60, 72 (Bankr. N.D. Tex. 2000) {clasz procf of claim is
improper in the bankruptcey context) .

Whether to certify a class claim is within the discretion of
the bankruptcy court. Rule 7023 of the Federal Rules of
Bankruptcy Procedure expressly allows class certification in
adversary actions, by incorporating Rule 23 of the Federal Rules
of Civil Progedure. Fed. R. Bankr. P. 7023, Rule 9014 expands
that Rule to contested matters, at the court’s discretion. “The
court may at any stage in a particular matter direct that one or
more of the rules in Part VII shall apply.” Fed. R. Bankr. P.
9014.

The Debtors azsert that Rule 3001(b) of the Federal Rulesg of
Bankruptcy Procedure prohibits the filing of a c¢lass claim unless
filed by an authorized representative. Rule 3001(b) provides in

relevant part that a “proof of claim shall be executed by the

creditor or the creditor’s authorized agent.” Fed. R. Bankr. P.
3001 (b). The Debtors rely on Firstplus for the proposition that

*a putative class representative is not, nor can he be



transformed by the court into, an authorized agent within the

purview of Bankruptcy Rule 3001(b).” 248 B.R. at &7. The
Debtors argue that since the Claimant has net established that he
is an “authorized agent” under Rule 3001 (b), the class claim
ghould be denied.

The Seventh and Eleventh Circuits have rejected this
argument. In certifying a class claim, the Eleventh Circuit in
Charter stated that Rule 2001(b) did not present an ohstacle to

class claimz:

With respect to Bankruptcy Rule 3001 (b}, the
representative in a class action is an agent
for the class members. Although the putative
clagss members do not consent to the original
filing beforehand, thig iz inherent in the
nature of a ¢lags action. The class filing
cannot prejudice the putative class members
in any way, and the subsequent application of
class action procedures relating to notice,
representativeness of the named class
members, and opt-out provisions will protect
the class members’ individual interests.
Thug, the filing ¢laimant’s statug ag a
putative repregentative isg at least minimally
gufficient to authporize his agency for clagg
filing purposes, and there iz no apparent
reason to prohibit hiw from acting in that
capacity. Filing holds no potential for
prejudice to the other claimants, and in
performing any other functions the
representative will be under the supervision
of the court and Rule 23 procedures.

Charter, 876 F.2d at 873 (citations cmitted) (emphasis added) .
The Seventh Circuit in American Regerve described how a
clasa representative becomes an “authorized representative” under

3001 (b) :



The representative in a class action is an
agent for the misgsing. Not every effort to
represent a class will succeed; the
repregentative ig an agent only if the c¢lass
ig certified. Putative agents keep the case
alive pending the decision on certification.
If the bankruptcy judge denies the regquest to
certify a class, then each creditor must file
an individual proof of ¢laim; the putative
agent never obtains "authorized agent"
statug. If the court certifies the clasg,
however, the self-appointed agent has become
"guthorized", and the original filing is
effective for the whole class (the
principals). It follows that there may be
clagz procfs of claims in bankruptcy.

840 F.2d at 493 (citations omitted)} (emphasis added). We agree
with the reasoning of the Seventh and Eleventh Circuits.
Therefore, we conclude that Rule 2001 (b) does not prohibit the
filing of class claims by a putative class representative. To
hold otherwise "would effectively prohibit the use of class
actions in bankruptcy altogether" unless the class action had
proceeded to a stage where a class representative had been
appointed pre-petition. Zenith Iabe., 104 B.R. at 663. We do
not believe that the timing of the bankruptcy filing should be
determinative of whether a class proof of claim should be
permitted.

The Debtors also argue that we should consider whether it is
appropriate to give class menbers an opportunity to participate
in the g¢lass if they did not file proofs of claim before the bar
date. The Debtors argue this gives class members an extension of

the time within which to file a claim. BZee, e.q., Sacred Heart,




177 B.R. at 22. The Claimant, however, did file the class proof
of c¢laim before the bar date. If the class claim is certified,
then the claims of all the members of the class are incorporated
in the proof of claim that was timely filed. This is inherent in
class actions. For example, the filing of a class action tells
the statute of limitationg ctherwise applicable to all class

members in their individual capacities. See, e.g., Bailey v.

gullivan, 885 F.2d 52, 65 {3d Cir. 198%). The Debtors are not
prejudiced by this, since the Debtors had notice of the existencs

of the class claim before the bar date.

B. Standard for Certifyving a Class Action Claim

The Supreme Court has expressed its approval of class
actions, noting that *“[¢]lass actions serve an important function

in ocur system of civil justice.” Qulf Qil Co. v. Bernard, 452

7.8, 89, 9% {1981). The Third Circuit has held that class

actiong should be locked upon favorably. See Eisenberqg v.

Gagnon, 766 F.2d 770, 785 (3d Cir. 1985).

In order to certify a class action, the claimant must
gatisfy the four elements of Rule 23(a), as well as the
requirements of Rule 23(b}). See, e.g., Johnston v. HBO Film

Magmt., 265 F.3d 178, 183 (3d Cir. 2001); Gecrgine v. Amchem

Prods., Inc., 83 F.3d 610, €24 (34 Cir. 1996); Wetzel v. Liberty

Mut. Ins. Co., 508 F.2d 239, 248 (3d Cir. 1975). The burden of




proof is on the claimant to establish each element. Eirst

Interregional, 227 B.R. at 366; In re Grocerland Coop., 32 B.R.

427, 435 (Bankr, N.D. TI11. 1983}. While the claimant need not
prove the merits of his claim at this stage, he must provide more
than bare allegations or conclusory statements to satisfy the

requirements of Rule 23. Morrison v. Booth, 763 F.2d 1366, 1371

(11th Cir. 1985).

1. Rule 23(a)

Rule 23 (a) states;:

One or more menbers of a class may sue or be
sued as representative parties on behalf of
all only if (1) the class is so numercus that
joinder of all members is impracticable, (2)
there are gquestions of law or fact common to
the class, (3) the claims or defenses of the
representative parties are typical of the
claima or defenses of the class, and (4) the
representative parties will fairly and
adequately protect the interests of the
clags.

Fed. R, Civ, P. 23(a}. Thus, Rule 23(a) requires a showing of:
{1) numerosity; (2} commonality; (3} typicality; and (4) adeguacy

of representation. See, e.g., Amchem Prods., Inc. v. Windsor,

521 U.S. 591, 613 (1997); Johnston, 265 F.3d at 183.

a. Numerogity

The requirement of numerosity does not require that jolnder

be imposgible but instead dictates that joinder of all the



parties is impracticable when the procedure would be
*inefficient, costly, time-consuming, and probably confusing.”
Ardrey v, Federal Kemper Ins. Co., 142 F.R.D. 105, 111 (E.D. Pa.
1592). A court may make “common Sense assumptions” in order to

gupport the finding of numerosgity. Snider v. Upjohn Co., 115

F.R.D. 536, 53% (E.D, Pa. 1987) (guoting Wolgin v. Magic Marker

Corp., 82 F.R.D. 168, 171 {(E.D. Pa. 197%)).

Here, the class is comprised of 47 members. While it wculd
not be impesszible to adjudicate each claim separately, class
certification cffers the benefit of adjudicating common issues
once. It thus avoids the cost and time inherent in 47 separate
hearings on the same issues or the procedural burden cf requiring
joinder of these separate c¢laims and objections. The numerosity

requirement has been met in this case.

b. Commonality

Rule 23{a) {2) requires a showing of the existence of

“gquestions of law or fact common to the class.” Fed. R. Civ. P.
23(a) (2). This “threshold of commonality is not high.” In re
School Asbestos Litig., 78% F.zd 996, 1010 (34 Cir. 1988). All

class members need not share identical claims; “factual
differences among the claims of the putative class members do not

defeat certification.” Baby Neal v. Casey, 43 F.3d 48, 56 (3d

Cir. 1994)., '"The commonality requirement will be satisgfied if



the named plaintiffe share at least one guestion of fact or law

with the grievances of the prospective class." Id. at 56; Krell

v. Prudential Ing, Co. of Am. (In re Prudential Ins. Co, Am.

Sales Practice Litig. Agent Actionsg), 148 F.3d 283, 310 (3d Cir.

1998) .

The Claimant asserts that the claims arise out of the same
set of facts and are based on common legal theories. The
Claimant asserts the following common gquestions of law and fact:

(a) Whether the class of claimante are
berneficiaries and have rights against Debtors
based on the Merger Agreement;

(b) Whether Debtors breached their
obligations and duties to claimants under the
Merger Agreement;

(¢} What effect the Debtors’ disaffirmance of
the Merger Agreement, under the Second
Amended Plan of Reorganization, has on the
clags of claimants;

(d} Whether the March 1998 Private Offering
Memorandum made untrue statements of material
fact and/or omitted to state material facts;

(e) Whether Debtors had a duty to disclose
certain information about ICT Kaiser’s
operations in the March, 1998 Private
Qffering Memorandum;

{(f) Whether Debtors acted knowingly or
recklessly in making materially false and
misleading atatements to Claimant and the
class members, or in failing to correct such
statements upon learning that they were
materially false and misleading;

{g) Whether the false or misleading
sgtatements in the Private Offering Memorandum

10



viclated the federal securities lawz and
constituted a breach of contract by Debtors;

(h) Whether the members of the Class have
gusgtained damages and, if =zo, the proper
meagure of such damages. 3
(Claimant’s Memorandum, pp. 12-13.) All these issuses are commnoen

to all members of the class. This satisfies the threshold issue

of whether the claims share common guestions of law or fact.

C. Tvpicality
The typicality reguirement of Rule 23 (a) (3) and the adegquacy
of representation reguirement in Rule 23 (a) (4) are designed to
assure that the interests of the unnamed clage members will be
adequately protected by the named class members. See, e.d.,

General Tel. Co. of Southwest v. Falceon, 457 U.5. 147, 157 n.l3

(1982); Bogosian v, Gulf Qil Corp., 561 F.2d 434, 449 (3d Cir.

1877) .

Rule 232{(a}{3) reguires that “the «laimsg or defenses of the
class representative parties be typical of the claims or defensgses
of the ¢lagz.” Fed. R. Civ, P. 23(a) (32). Typicality entails an
inquiry into whether "the named plaintiff’s individual

circumstances are markedly different or . . . the legal theory

* The Claimant further raises ancther guestion as to

whether the damages arising from a “fill up provisicon” within the
Merger Agreement should be subordinated pursuant to § 510(b).
However, we have already decided that these claims are
subordinated pursuant to § 510(kb). See In re Kaiger Group
Intern., Inc., 260 B.R. 684, 689 (Bankr. D. Del., 2001}.

11



upon which the c¢laims are based differs from that upeon which the
claimg of other class members will perforce bhe bhased." Heise v,

York Hosp., 745 F.2d 786, 810 (3d Cir. 19%84); Eisenberqg, 766 F.2d

at 786. “The typicality reqﬁirement ig designed to align the
interests of the class and the c¢class repregentatives so that the
latter will work to benefit the entire c¢lass through the pursuit

of their own goals.” Prudential, 148 F.3d at 311; see also Baby

Neal, 43 F.232d at 57, Much like commonality, the typicality
regquirement does not mandate that all class members share

identical claims. £Eee Baby Neal, 43 F.3d at B6.

The Claimant asserts that his claim is typical of the claims
of all the class members arising out of the Debtors’ wrongful
conduct in failing to disclose the true state of financial
affairs at Kaiser in violation of federal law and breach of
contract. The Claimant, like the rest of the clasa, asserts that
he relied on the misrepresentations in a Private Offering
Memorandum that caused the Spectrum shareholders to approve the
Merger and was damaged as a result. We conclude that the clailm

of the Claimant is typical of the claims of the clasg members.

d. Adecquacy of Repregentation

Rule 23 (a) (4) requires that “the repregentative party will
fairly and adegquately protect the interestz of the class.” Fed.

R, Civ. P, 23(a) (4). A class has adequate representation if (1)

12



counsel for the named plaintiffs is qualified, experienced, and
generally able to conduct the suit, and (2) the class
repregentative’s interests are not antageonistic to those of the
unnamed members of the class. See, e.g., Prudential, 148 F.3d at
312; Lewis v. Curtis, 671 F.2d 779, 788 (34 Cir. 1%82); First
Interregional, 227 B.R. at 388-65,

Counsel for the Claimant is experienced in litigating
similar class action securities and bankruptcy cases and as such
will promote the interests of the class representative.
Additionally, the Claimant has no conflict of interest that would
negate his representation of the entire class. The Claimant and
class members have similar interests in establishing that the
Debtors’ conduct viclated the provisions of the Merger Agreement.
Therefore, we conclude that the Claimant will adequately

repregent the class.

2. Rule 23 (b)

Once an action satisfies the prerequisites of Rule 23 (a),
the Claimant must establish it meets one of the three elements of
Rule 23(b). 1In this case, the Claimant seek certification of the
class claim under Rule 23 (b} (3), which states:

An acticn may be maintained as a ¢lass action

if the preregquisites of subdivision {a) are
satisfied, and in additien:

13



{3) the court finds that the questions of law
or fact common to the members of the class
predominate over any gquestions affecting only
individual members, and that a class action
is superior to other available methods for
the fair and efficient adjudication of the
controversy. The matters pertinent to the
findings include: (A) the interest of
members of the class in individually
contrelling the prosecution or defense of
gseparate actions; (B) the extent and nature
of any litigaticon concerning the controversy
already commenced by or against members. of
the class; (C) the desgirability or
undesirability of concentrating the
litigation of the ¢laims in the particular
forum; (D) the difficulties likely to be
encountered in the management of a clazs
action,

Fed. R. Civ. P. 23 (b) (3).

a. Ouestionsg of Law and Fact Predominate

The purpose of reguiring common guestions of law or fact to
predominate is to engure that the class is sufficiently cohesive

to warrant adjudication by representation. See Amchem, 521 U.S.

at 623; In re lifelUSA Holding Inc., 242 F.3d 126, 144 (3d Cir.
2001). The predominance analygis under Rule 23(h) (3) is much
more demanding than the general commonality test under Rule

23{(a){2). See Amchem, 521 U.S8. at €24; LifeUSA Holding, 242 F.3d

at 144; Jackson v. Motel & Multipurposge, Inc., 130 F.3d 299, 1005

(11th Cir. 1997).
The Claimant asserts and we agree that the common guesticns

of fact and law arising from the securities fraud claims

14



predominate over the individual issuez such as reliance. See,

e.q., Bisenberq, 766 F.2d at 785; Deutschman v. Beneficial Corp.,

132 F.R.D. 359, 374 (D. Del. 19390) (recognizing that courts in the
Third Circuit have followed a policy of favoring class actions in
securities fraud casges). Class actions are a particularly
appropriate and desirable means to resolve claims based on the
gecurities laws "since the effectiveness of the securities laws
may depend in large measure on the application of the class

action device." Kahan v. Rosenstiel, 424 F.2d 161, 169 (3d Cir.

1970) . Furthermore, to the extent that resclution &f any
individual issue is necesggary for a finding of liability under
the securities laws, we can conduct a gseparate ingquiry. See,
e.q., Eigenberg, 766 F.2d at 786 (more efficient to order
geparate trials to determine indiwvidual issue of reliance than to
eliminate gsecurities class action).

We conclude that any individual factual or legal issues that
may arise will be secondary to the common questions concerning

the Debtors’ alleged courze of conduct and its unlawfulness.

b. Class Action as Superior Methed to
FEegolve Controversy

The second part of Rule 23 (b) reqguires a finding that the
“olasge action iz superior to other available metheds for the fair
and efficient adjudication of the controversy.” Fed. R. Civ. P.

23(b). Within thisg requirement a court should consider “the

15



difficulties likely to be encountered in the management of a
clags action.? Fed. R. Civ. P. 23(b){3)(D); Johnston, 2465 F.3d
at 194.

Here, the Claimant alleges that there is no better methed to
adjudicate the claimsg asgide from a class action. We agree.
First, the amount of damages to be recovered by each class member
is relatively small, especially in light of the likely recovery
for creditors under the confirmed bankruptcy plan and cur Order
subordinating their claims, thereby rendering prosecution of an
individual claim gest-prohibitive. Second, the igsues in this
cage arise from the same course of conduct and an adjudication of
all the common igssues once will promote judicial economy and

efficiency.

IV, CONCLUSION

We conclude that the Claimant has gsatisfied the reguirements
of Rule 23(a) and (b) (3) and we will certify the class to permit
the filing of a class proof of claim.

An appropriate Order is attached.

BY THE COURT:

t
Dated: May 21, 2002

\
Mary FIWalrath
United States Bankruptcy Judge

16



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

)
)
)
)
)
)
)

IN RE: Chapter 11

Cage Nosg., 00-2263 (MFW)
through 00-2301 (MFW)

KAISEE GROUFP INTERNATIONAL,
INC., et al.,

Debtors. (Jointly Administered Under

Cagse No. 00-2263 (MFW))

QRDER

AND NOQW, this 218T day of MAY, 2002, upon congideration of
the motion for class certification of a proof of claim filed by
James D. Pippin and the Debtors’ objection to certification of
the class proof of c¢laim, and after a hearing, for the reasons
set forth in the accompanying Opinien, it is hereby

ORDERED that the motion for class certification is hereby
GRANTED .

BY THE COURT:

Mary F. Walrath
United Statesg Bankruptcy Judge

co:  See attached
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